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INTRODUCTION

This appeal raises three issues of great legal significance in Wisconsin. The
first issue invites this Court to give the judiciary and practitioners guidance in
applying newly-amended Wis. Stat. § 907.02 to expert opinions. The reliability
standard set forth in Wis. Stat. § 907.02(1) requires trial courts to scrutinize the
methods experts use in formulating their opinions and the manner in which those
methods are applied to the facts of the case. The present case asks whether
Wisconsin’s new reliability standard requires experts to justify their opinions with
something more than their qualifications and personal preferences.

The second issue concerns counsel’s prejudicial statements made during
closing arguments which violated multiple orders in limine, impugned the
integrity of opposing counsel, and distracted the jury from its factfinding function.
Recent opinions of this Court expressed a clear admonition: an attorney is not free
to say whatever he or she wants without regard for its prejudicial effect. Plaintiffs’
counsel did not heed this warning, The present case asks whether counsel’s
prejudicial statements undermined Defendants’ right to a fair and just trial on the
merits.

Finally, the foregoing two issues bear greatly on the jurors’ abilily to
understand the role of expert testimony in medical negligence cases. Thus, the
present case asks whether the exceptional circumstances of this appeal justify this
Court exercising its power to order a new trial in the interests of justice under Wis.

Stat. § 752.35.

vii




STATEMENT OF ISSUES

I Did the testimony of Plaintiffs’ standard of care expert meet Wis.
Stat. § 907.02(1)’s new reliability standard?
Answer by the circuit court: Yes.
1L Did the prejudicial comments made by Plaintiffs’ counsel during
closing argument require a new trial?
Answer by the circuit court: No.
[II.  Under all of the circumstances, did the interests of justice require a
new trial under Wis. Stat. § 805.15(1)?
Answer by the circuit court: No,

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Oral argument and publication are both warranted. This case presents
complex issues of Wisconsin law which justify an oral presentation by the parties.
Additionally, published case law pertaining to the novel and important issues

raised in this appeal would benefit Wisconsin litigants.
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STATEMENT OF THE CASE

A. Nature of the Case

On July 29, 2011, Plaintiffs initiated this medical malpractice lawsuit
against Dr. Kay Balink, a family practice physician. The allegations underlying the
Plaintiffs’ complaint arose from Dr. Balink’s prenatal care of Kimberly Seifert and
the delivery of her child, Braylon Seifert, on May 28 and May 29, 2009. Plaintiffs
alleged that Dr. Balink provided them negligent care, causing Braylon to
encounter a shoulder dystocia and suffer a brachial plexus injury during delivery.
Additionally, Plaintiffs alleged that Dr. Balink failed to acquire informed consent
while caring for Kimberly Seifert.

B. Undisputed Background Facts

The undisputed facts adduced at trial pertain to (1) Dr. Balink’s prenatal
care of Kimberly Seifert, (2) Dr. Balink’s delivery of Braylon Seifert on May 28
and May 29, 2009, and (3) the brachial plexus injury suffered by Braylon.

1. Dr, Balink's Prenatal Care of Kimberly Seifert

Dr. Balink assumed Kimberly Seifert’s prenatal care on December 5, 2008.
(R. 116: Ex. 236 at RICH 283.) Between December 5, 2008 and the date of
delivery, May 29, 2009, Ms. Seifert attended regular prenatal visits with Dr.
Balink on approximately 10 occasions. (R. 116: Ex. 237A at KB 8-14.) During
these prenatal visits, Dr. Balink monitored, among other things, the approximate
duration of Ms. Seifert’s pregnancy, her weight, the glucose content of her urine,

and the approximate fundal height of her child. (Id.) Dr. Balink documented the
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results of each of her prenatal assessments of Ms, Seifert in the medical records.
(Id)

Ms. Seifert’s pregnancy lasted approximately 39%2 weeks. (R. 145: pp. 70-
71.) During her pregnancy, she gained approximately 30 pounds. (Id. at p. 65.) At
no time during the pregnancy did Ms. Seifert’s urine contain significant amounts
of glucose. (R. 141: pp. 157-58.) The presence of glucose in the urine may alert
the physician that the mother has gestational diabetes. (Id.) By the end of the
prenatal period, Dr. Balink measured the fundal height of Ms. Seifert’s child to be
39 cm. (R. 145: p. 80.) Fundal height is one way in which a physician may
determine the approximate size of the fetus. (R. 146: pp. 155-57.)

In addition to these regular visits, Ms. Seifert underwent two other relevant
prenatal activities to monitor her health and the health of her child. First, Ms.
Seifert underwent ultrasonic imaging on five (5) occasions during the prenatal
period. (Id. at p. 159.) Ultrasound is another tool available to physicians to
determine the approximate size of the unborn child in addition to measuring the
fundal height. (Id. at p. 215.) Dr. Balink did not order that Ms. Seifert undergo
ultrasonic imaging immediately prior to induction of labor.

Second, Dr. Balink had Ms. Seifert undergo a one-hour glucose tolerance
test on March 19, 2009. (R. 116: Ex. 236 at RICH 226.) Physicians use the one-
hour glucose tolerance test to screen for gestational diabetes in expectant mothers.
(R. 141; p. 63.) If the expectant mother’s blood glucose exceeds a certain level, the

physician would then order the patient to undergo a three-hour glucose tolerance
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test. (Id.) The three-hour form of the glucose tolerance testing is a diagnostic tool
rather than merely a screening tool. (Id. at pp. 63-64.) Dr. Balink determined that
Ms. Seifert need not undergo the three-hour diagnostic testing because her blood
glucose level on the one-hour screening test was below 140 mg/dL. (R. 145: pp.
46-47.) Ms. Seifert’s blood glucose level was 131 mg/dL. (Id.) Ms. Seifert was
never diagnosed with gestational diabetes during her pregnancy. (R. 142: p. 137.)
On May 26, 2009, Dr. Balink recommended induced labor for Ms. Seifert
based on her elevated blood pressure (hypertension). (R. 145: p. 74.) Hypertension
is a warning sign of pre-eclampsia, a potentially life-threatening condition of
pregnancy. (Id.) In Dr. Balink’s induction order, she stated that Ms. Setfert’s
unborn child was “possibly LGA,” or “large for gestational age.” (Id.) Dr. Balink
estimated the child’s fetal weight at 3,856 grams (8.5 1bs). (Id. at pp. 80-81.)

2. Dr. Balink’s Delivery of Braylon Seifert on May 28 and May
29, 2009

Ms, Seifert arrived at the hospital for induction on May 28, 2009. (R. 145:
p. 74.) Most of her stay awaiting delivery passed uneventfully. At around 2300,
Ms, Seifert’s cervix was fully dilated and effaced, meaning that she was
anatomically ready for childbirth. (R. 116: Ex. 236 at RICH 547.) After pushing
for one hour, Ms, Seifert had not made significant progress in delivering Braylon
and was exhausted. (R. 145: pp. 117-19.) Based on maternal fatigue, Dr. Balink
decided to apply vacuum to coincide with Ms. Seifert’s contractions to assist
Braylon’s descent through the brith canal. (R. 116: Ex. 236 at RICH 547.)
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At approximately 0021 on May 29, the crown of Braylon’s head delivered.
(R. 116: Ex. 236 at RICH 501.) The delivery of the crown, however, was
immediately followed by the retraction of the head back toward the womb. .(R.
145: p. 131.) This retraction is colloguially termed “the turtle sign.” (Id.) The
turtle sign informs the physician that the infant’s shoulder is stuck on the mother’s
pubic symphysis, a part of the pelvis. (Id.) This event is called a “shoulder
dystocia,” and it is life-threatening medical emergency. (Id.) If the physician is
unable to dislodge the infant’s shoulder from the pubic symphysis, the baby will
die from hypoxia. (R. 142: p. 42.}

Dr. Balink immediately recognized the turtle sign and diagnosed the
shoulder dystocia. (R. 145: p. 131-32)) She then undertook a sequence of
recognized obstetrical maneuvers to release Braylon’s shoulder from the pelvis,
including the McRobert’s maneuver, suprapubic pressure, an episiotomy, and a
corkscrew maneuver. (R. 116: Ex. 236 at RICH 501.) Fortunately, Dr. Balink
managed to dislodge Braylon’s shoulder. Dr. Balink testified that, during the
process, she used nothing other than gentle traction on Braylon’s head during this
emergency. (R. 145: pp. 133-34.) Braylon was born approximately three (3)
minutes after Dr. Balink diagnosed the shoulder dystocia, or about 0024. (R. 116:
Ex. 236 at RICH 501.)

3. The Brachial Plexus Injury Suffered by Braylon Seifert
After Braylon was born, physicians diagnosed him with a permanent

brachial plexus injury. The brachial plexus is a system of nerves that run from the
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base of the spine down the length of the arms. Because of Braylon’s injury, his left
arm has permanently impaired function and growth.

One of the focuses of this case was on the etiology of Braylon’s injury.
Plaintiffs’ alleged that Dr. Balink applied traction to Braylon’s head which caused
permanent damage to the brachial plexus. Dr. Balink’s contended that the maternal
forces of labor, including maternal pushing and contractions, caused Braylon’s
brachial plexus injury.

C. Opinions of Jeffrey Wener, M.D. and Rulings on Admissibility

Dr. Wener, the Plaintiffs’ sole standard of care expert, rendered four
opinions critical of Dr, Balink. First, Dr. Wener testified that Dr. Balink breached
the standard of care by failing to order a three-hour glucose tolerance test for Ms.
Seifert. (R, 142: p. 83.) The three-hour glucose tolerance test is used to diagnose
gestational diabetes, a condition which Dr. Wener associated with an increased
risk of shoulder dystocia. (Id. at pp. 40-41.) Fundamental to his opinion, Dr.
Wener stated that the standard of care required Dr. Balink to order the three-hour
glucose tolerance test if Ms. Seifert’s blood glucose level exceeded 130 mg/dL on
the one-hour glucose tolerance screen (as opposed to Dr. Balink’s 140 mg/dL
threshold). (Id. at pp. 82-83.) Ms. Seifert’s blood glucose level was 131 mg/dL.
(Id.) Therefore, Dr. Wener concluded, Dr. Balink violated the standard of care by
failing to administer the three-hour diagnostic test, which would have shown that

Ms. Seifert was a gestational diabetic.




Second, Dr. Wener opined that Dr. Balink breached the standard of care by
failing to perform an ultrasound on Ms. Seifert immediately prior to delivery. (Id.
at pp. 101-02.) The ultrasound, D1 Wene} argued, would have given Dr. Balink a
better estimate of Braylon Seifert’s fetal weight. (Id. at pp. 100-01.) Braylon’s
actual birth weight was 4,370 grams. (Id. at p. 160.) Despite Dr. Wener’s opinion
that a physician may choose either 4,000 grams or 4,500 grams as the threshold for
diagnosing the macrosomia, Dr. Wener refused to opine that Braylon was not born
macrosomic. (Id. at pp. 59, 158-62.) Macrosomia is a condition which Dr. Wener
associated with an increased risk of shoulder dystocia. (Id. at pp. 40-41.)
Therefore, Dr. Wener concluded, had Dr. Balink performed ultrasound
immediately before the delivery, she would have known that Braylon was
macrosomic and was, thus, at a greater risk of shoulder dystocia.

Third, Dr. Wener criticized Dr. Balink for using vacuum assistance during
the birthing process. (Id. at pp. 112-13.) He opined that the use of vacuum during
delivery increased the risk that a shoulder dystocia would occur. (Id. at pp. 40-41,
79-80, 110.) Therefore, Dr. Wener concluded that Dr. Balink breached the
standard of care by using vacuum assistance.

Finally, Dr. Wener testified that Dr. Balink breached the standard of care by
applying excessive traction in attempting to resolve the shoulder dystocia. (Id. at
pp. 113-14)) At trial, Dr. Wener testified that he believed Dr. Balink used

excessive traction because of the degree of injury and the fact that, in Dr. Balink’s




deposition, she used the words “reasonable traction” rather than “gentle traction.”
(Id.) Dr. Balink denied that she applied excessive traction. (R 145 pp. 133-34.)

Prior to trial, Dr. Balink moved the circuit court to exclude Dr. Wener’s
opinions (1) that Dr. Balink failed to order an ultrasound immediately prior fo
delivery to estimate fetal weight; (2) that Dr. Balink failed to order a three-hour
glucose tolerance diagnostic test for gestational diabetes; and (3) that Dr. Balink
should not have used vacuum extraction during delivery. (R. 64: pp. 15-27.) Dr.
Balink argued that these opinions were unreliable under Wis. Stat. § 907.02(1)
because Dr. Wener provided no support for his opinions other than his
qualifications and personal preferences. (Id.) He did not rely on medical literature
or other sources containing indicia of reliability. (Id.) Additionally, there were
many flaws in the way Dr. Wener applied his opinions to the facts of the case.
(Id.)

At the pretrial hearing, the circuit court ruled: “Dr. Wener’s opinions are
shaky due to their generality, but I conclude that they are sufficiently reliable to be
admitted.” (R. 138: p. 108.) The Court characterized Dr. Wener’s opinions as
“holistic” in that they prescribe a certain standard of care when various factual
elements converge. (Id. at pp. 108-09.) With respect to Dr. Balink’s arguments
that Dr. Wener relied on no medical literature, the circuit court stated that Dr.
Wener’s holistic approach is “not something that’s been peer reviewed or
published because it’s an individualized determination based upon the facts of this

case, and in using known factors” such as estimated fetal weight, maternal weight,
7




glucose levels, etc. (Id. at p. 109.) The circuit court stated that the way in which
Dr. Wener “adds [the factors] up is debatable, but that’s not the same as saying the
way that Dr. Wener adds them up is not reliable.” (Id.) The circuit court concluded
that, although “[i]U’s a close call in my book, as is probably obvious from my
ruling, but as I look at the vagaries of medical treatment and diagnosis, Dr.
Wener’s opinion is an opinion, reliably based on a reliable medical methodology
looking at recognized factors of the standard of care.” (Id. at pp. 110-11.)

Dr. Wener’s opinions at trial were substantially similar to his pretrial
opinions. He provided no further support for the opinions. However, Dr, Wener
had several additional problems applying his opinions to the facts of the case at
trial.’ Nonetheless, following Dr. Wener’s trial testimony, the court denied Dr.
Balink’s renewed motion to strike Dr. Wener’s testimony in its entirety under Wis,
Stat. § 907.02(1). (R. 142: pp. 191-94.) Later, Dr. Balink argued that the circuit
court should grant a directed verdict in her favor because Dr. Wener’s testimony in
its entirety was unreliable and should be stricken. (R. 147 at p. 6.) The circuit
court denied Dr. Balink’s motion for a directed verdict. (Id. at pp. 21-22)

D. Orders in Limine and Plaintiffs’ Counsel’s Statements During
Closing Arguments

Prior to trial, Dr. Balink and the Injured Patients & Families Compensation
Fund (hereinafter “the Fund”) filed pretrial motions in limine. The following

motions in limine and rulings thereon are relevant to the present appeal:

' See section 1B of this brief, pp. 25-30.




Dr. Balink’s Motion No. &. ’Dr. Balink moved for an order precluding
plaintiffs” counsel from commenting that this case is analogous to any case in
which the defendants’ negligence is compared to the duty of the average person.
(R. 57: pp. 12-13.) The circuit court granted this motion at the pretrial conference.
(R. 138: p. 20.)

Dr. Balink's Motion No. 9. Dr. Balink moved for an order precluding
plaintiffs’ counsel from arguing or making any statements to the jurors that they
can determine medical negligence using their own experience, common sense, or
based on what they “‘want’ or ‘deserve.”” (R. 57: pp. 13-14.) The circuit court
granted this motion at the pretrial conference. (R. 138: pp. 20-21.)

The Fund’s Motion No. 2. The Fund moved for an order precluding
plaintiffs’ counsel from employing an analogy between purported negligence of a
health care provider rendering medical services to a patient and the average auto
driver who carelessly fails to observe the Rules of the Road. (R. 67: p. 5.) The
circuit court granted this motion at the pretrial conference at Plaintiffs’ counsel’s
request. (R. 138: p. 30.)

During closing arguments, Plaintiffs’ counsel made the following
statements which prejudiced Dr. Balink’s defense:

Comparison to the Rules of the Road

[MR. LEVINE:] Here’s the reason why: and we talked about this a little
with the witnesses, Speed limit on the highways in this country can be 65
miles an hour, because it's been determined at 65 miles an hour more
accidents are going to happen, okay?




MR. LEIB: Your Honor, 1 have to object. This is improper
argument,

MR. LEVINE: It’s not.
THE COURT: It is argument, continue.

MR. LEVINE: Thank you. Okay, well, on a nice, beautiful sunny day,
clear skies, 65 miles an hour is probably fine. But there may be factors
that you have to consider that would make that not fine. That would
make you question whether that’s the speed you should be going. Let’s
say it’s pouring rain, let’s say it’s snowing. You’re not geing to look at
that number the same, And Dr. Wener, who Il talk about in a moment,
explained that to you, And this is the issue in this case about gestational
diabetes. No one is denying that they’re throwing these two numbers out;
130 and 140, But what he tried to explain to you was when you have a
big mom, who has an increased risk of gestational diabetes because of
her weight, and an increased risk of a big baby because of her weight,
you've got to consider which of these numbers you're going to use, His
point was what’s safe at one speed might not be at another. And that you
have to consider those issues. So Dr. Wener’s point --

MR. LEIB: Your Honor, I have to object. This is improper
argument and there’s a motion in limine on this.

THE COURT: The objection is overruted.
(R. 150: pp. 23-24.)

First “Golden Rule” Violation

[MR. LEVINE:] Now, you heard some testimony from the defense
experts, and Il talk about them as I go along in this case as well and
their bias, where they’re coming from. You heard somebody actually get
up on the witness stand and say -- Dr. Rouse,” I think it was — if it was
139, I wouldn’t have done anything, Really? If it was 139, T would have
done nothing different, Is that reasonable to you? s that reasonable
medicine to you? Is that how you want your doctor to care?

MR. LEIB: Objection, Your Honar,
THE COURT: Mr, Levine, that is --

MR. LEVINE: I'l] withdraw that,

(R. 150: p. 25 (emphasis added).)

2 Dwight J. Rouse, M.D., an obstetrician and maternal-fetal specialist, served as one of Dr.
Balink’s standard of care experts.
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